SECTION A, PAGE 6 — NOVEMBER 20 - NOVEMBER 26, 2008

THE KNOXVILLE JOURNAL

Loy questions non-bid contracts

By Martha Woodward
sunspherebook@aol.com

Sandy Loy, CCM, who
founded locally operated
Construction Plus Inc. in
1988, has concerns about
the process by which
many new schools are
being built. Loy says the
confusion is the result of
how a 1971 law is being
interpreted and applied.

The statute, (Section
12-10-122), also called the
PBA Law, allows the

Public Building
Authority to circumvent
the public bidding

process for public pro-
jects in Tennessee. The

"broad stroke law"
allows the  Public
Building Authority to be
formed for projects

financed and built by
municipalities without
putting the contracts out
for public bid.

Loy says there is too
much mystery in the use
of public dollars. As costs
for new construction
continue to soar into
numbers that seem more
fitting for the space pro-
gram than for schools,
something needs to be
done to provide a more
efficient way of using the
hard earned dollars of
the taxpayers. Within the
last half decade, the price
of a typical new high
school has risen from
around $25 million to
over $50 million. The
Loudon County School
Board recently proposed
a 5 year $100 million
price tag for their school
building program. As we
know from history, costs
always go up and never
go down, so they may be
looking at $100 to $120
million in expenditures.

Loy thinks despite the
legality of the PBA act, it
is too ambiguous and is
being applied in a way
which makes it harder,
not easier, to see how our
tax dollars are being
spent.

It usually takes some-
one inside an industry to
understand how these
sort of misinterpretations
result in the wasting of
tax dollars. Loy has

Entry of Chuckey-Doak High School in Greene County, opened
in the Fall of 2004 for $94 per square foot.

applied his expertiseasa power, but put the
Certified Construction responsibility on the leg-
Manager to call attention  islature to correct it.

to this issue and has
asked State Legislators to
consider clarifying the
PBA act to require all
public projects be bid,
whether managed solely
by a PBA, a PBA/CM
combination or by a con-
struction manager alone.

What exactly is the
problem? Loy explains:

"Opportunity for con-
fusion exists because
there are two State
Statutes concerning con-
struction for schools
which conflict with each
other. One was a broad
stroke law written in
1971 (Section 12-10-122)
allowing Public Building
Authority’s (PBA) to be
formed for projects
financed and built by
municipalities (PBA
law). The other written
in 2002, Section 49-2-
203(a)(4)(C)(ii), was writ-
ten describing specifical-
ly how Construction
Management should be
used for schools (CM
law). The 2002 CM law
allows a construction
manager to be selected
based upon professional
qualifications, but still
requires the CM to pub-
licly bid the project out in
pieces.

The PBA law was chal-
lenged in 1997, Appeal
01-A-01-9609-CH-00387,
and the appellate court
upheld the law which
says a PBA may build
projects without bidding
any part of the work. The
court seemed to under-
stand the law granted an
unusual amount of

Since that 1997 opinion,
this has remained unad-
dressed by the legisla-
ture.

Some counties have
used the CM method of
delivery for schools
under the umbrella of
the PBA law, ignoring
critical parts of the 2002
CM law. PBA's have
often selected a CM, then
allowed the CM to oper-
ate as if they had the
same power provided a
PBA (under the PBA
law); allowing the con-
struction manager to
award the contracts for
the work to people based
on interviews or other
subjective methods.

Surely the legislature
never intended for a gov-
ernment entity to use the
PBA law to circumvent
the transparency of the
public bid process; and
to have both a PBAand a
CM on the same project
makes even less sense.
Not only is there duplici-
ty of costs, it creates an
opaque firewall as to
who the vendors are and
what their scope of work
is. This type of arrange-
ment circumvents the
bid process; which the
2002 law clearly intend-
ed (not to mention com-
mon sense).

For a PBA to award
contracts using public
dollars based upon "who
they like" is questionable
enough. Allowing a CM
to operate with the same
latitude of ignoring bid
laws (as if it were the
PBA itself) is beyond

questionable, it creates a
fertile ground for corrup-
tion and misuse of public
dollars.

To add insult to injury,
when a PBA or a CM
does not publicly bid
contracts for public work
they also preclude many
firms, proprietors and
individual tax payers
from being able to com-
pete for these contracts.
The work is awarded to
whoever they “like”.

What's the bottom
line? Costs for high
schools using the 2002
CM law (exactly as it is
written) have recently
ranged up to $115/SE.
Recent costs using a
PBA/CM combination
(ignoring critical parts of
the 2002 law) range from
$160/SF to $185/SF
depending on who you
ask. There is a message
in the fact that cost infor-
mation using the later
system is not easily
obtainable and conflict-
ing numbers are the rule.

Clarifications are clear-
ly needed to protect the
transparency of how our
public money is spent
and assure school sys-
tems know what process
is ultimately in the best
interest of the students as
well as the taxpayers.”

Loy, who earned the
internationally  recog-
nized designation of
Certified Construction
Manager from the
Construction
Management
Association of America
last April, has used the
Construction
Management (CM)
process to build 10
schools throughout East
Tennessee since 2002.
Loy's issue is not who is
building our schools, but
it is with the process
used  building the
schools.  The wrong
process can cost counties
millions of dollars. With
budgets already tight
and cutbacks being dis-
cussed, where are coun-
ties going to find the
money? Even more rele-
vant, why would they
want too? 1]



